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Statement of the Proceedings

This proceeding involves a complaint of discrimination filed pursuant
to Section 105(c) (3) of the Federal Mine Safety & Health Act of 1977,
after complainant received notice from the Mine Safety & Health Adminis-
tration that MSHA would not take action on complainant's behalf under
Section 105(c)(2) of the Act, Complainant asserts that he was discharged
for engaging in activities protected under .Section 105(c)(l) of the Act,
namely, his refusal to continue working beyond the completion of his
regular shift on August 6, 1981, due to mental and physical exhaustion.
Complainant challenges the respondent's decision of August 11, 1981,
to uphold and finalize his August 6 discharge for misconduct for dis-
o"beying direct orders from his immediate supervisors . to stay and work
beyond his normal work shift. A hearing was convened in Hazard, Kentucky,
and the parties appeared and participated fully therein.  The parties
filed posthearing briefs and proposed findings and conclusions, and the
arguments presented therein have been fully considered by me in the course
of this decision.

Issues

The critical issued presented in this case is whether the complainant's
refusal to work beyond his normal work shift on the day of his discharge
was protected activity under the Act, and if so, whether his discharge
was justified.  Additional issues raised by the parties are identified
and discussed in the course of this decision.
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